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United States Court of Appeals for the 

District of Columbia 


a Supreme Court of the District of Columbia. 

At Law No. 83147 

Robert C. Baldwin, Receiver, Commercial National Bank 
of Washington, a corporation, Plaintiff, 

vs. 

Roemer C. Kiess, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the Supreme Court of 
the District of Columbia, at the City of Washing¬ 
ton, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit:— 

1 Declaration 

Filed September 1 1933 

In the Supreme Court of the District of Columbia 

At Law No. 83147 

Robert C. Baldwin, Receiver, Commercial National Bank 
of Washington, a corporation, Plaintiff, 

v. 

Roemer C. Kiess, Defendant. 

The plaintiff, Robert C. Baldwin, has been duly appointed 
by the Acting Comptroller of the Currency of the United 
States, has qualified and is now acting as Receiver of The 
Commercial National Bank of Washington, a corporation 
organized under the National Banking Laws of the United 
States, with its principal office and place of business in the 
District of Columbia, and as such Receiver, by his attor¬ 
neys, sues the defendant, Roemer C. Kiess, for that here- 
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tofore on to-wit, the 11th dav of Julv, 1929 in the Citv of 
Washington, District of Columbia, defendant signed and 
delivered to said bank her certain promissory note now 
overdue, and thereby promised to pay to said bank Twelve 
Thousand, Three Hundred and Fifty-two Dollars and 
twenty cents ($12,352.20) on demand at said bank without 
defalcation, for value received, with interest from said date 
until paid, a copy of which said note and endorsements is 
incorporated in the Particulars of Demand annexed hereto 
and expressly made a part hereof; that within a reasonable 
time thereafter, said note was duly presented for payment 
and demand made for the payment thereof and the same 
was dishonored, and defendant was duly notified of said 
dishonor, and said note was duly protested, notwithstand¬ 
ing which the same has not since been paid, nor any part 
thereof, except that interest was paid thereon to 
2 September 30, 1930, as more particularly shown on 
the copy of said note incorporated in the Particulars 
of Demand annexed hereto, and except that on February 
9, 1931, a part payment was made of $2925.00, that on Jan¬ 
uary 5, 1932, a part payment was made thereon of $30.00, 
that on April 2, 1932 a part payment was made thereon of 
$22.50, that on July 1, 1932 a part payment was made 
thereon of $15.00, that on October 3, 1932 a part payment 
was made thereon of $15.00, that on January 3, 1933 a part 
payment was made thereon of $15.00, that on April 1, 1933 
a part payment was made thereon of $7.50, that on July 5, 
1933, a part payment was made thereon of $7.50 all as more 
particularly set forth in said Particulars of Demand; that 
said note provides that should any litigation ensue to the 
holder of said note with respect to the collection thereof, 
the holder shall be paid such reasonable counsel fees as it 
shall have paid to its attorneys for the conduct of such 
litigation; and that the plaintiff as Receiver as aforesaid is 
now the lawful owner and holder of said note. 

Wherefore, plaintiff brings this suit and claims of defen¬ 
dant Nine Thousand, Three Hundred and Sixteen Dollars 
and sixty-nine cents ($9,316.69), being balance of the prin¬ 
cipal of said note after the payments as aforesaid, with in¬ 
terest thereon at six per cent per annum from July 5, 1933 
until paid, together with interest on $12,354.19, being the 
principal of said note, plus protest fees, from September 
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30, 1930 to February 9, 1931, in the amount of $271.79; to¬ 
gether with interest on $9,429.19 from February 9, 1931 to 
January 5, 1932, in the amount of $520.17; together with in¬ 
terest on $9,399.19 from January 5, 1932 to April 2, 1932, 
in the amount of $137.85; together with interest on $9,376.69 
from April 2, 1932 to July 1, 1932, in the amount of $140.66; 
together with interest on $9,361.69 from July 1, 1932 to 
October 3, 1932, in the amount of $146.67; together with 
interest on $9,346.69 from October 3, 1932 to Jan- 
3 uary 3, 1933, in the amount of $143.32; together with 
interest on $9,331.69 from January 3, 1933 to April 
1, 1933, in the amount of $136.87; together with interest on 
$9,324.19 from April 1, 1933 to July 5, 1933, in the amount 
of $147.63, together with a reasonable attorneys fee, besides 
costs of this suit. 

SHERLEY, FAUST & WILSON 

By CHARLES F. WILSON 
Attorneys for Plaintiff. 

Particulars of Demand 


* # 


$12,352.20 

2,925. 


Washington, D. C., July 11th, 1929 


9,427.20 

On demand.davs after date.I. 

promise to pav to the order of 

THE COMMERCIAL NATIONAL BANK OF 
WASHINGTON, 1). C. 

Twelve Thousand, three hundred and fifty-two 20/100.... 
Dollars at 

THE COMMERCIAL NATIONAL BANK OF 
WASHINGTON, D. C. 

without defalcation, for value received, with interest at 

the rate of.per cent per annum from the date hereof 

until paid, having deposited with it as collateral security 
the following property, which the undersigned has a right 
to pledge, viz: 

Thirty (30) shares National City Ban k of New York stock 
and do agree that the holder hereof may use or hypothecate 
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and transfer or cause to be transferred to itself or another 
said collateral security or any part thereof, and may re¬ 
ceive the interest and dividends accruing thereon before the 
payment of this note and interest thereon, and apply the 
said dividends and interest to the payment of the principal 
of this note or the interest thereon or both; and do further 
agree on demand of the said holder to deposit with it such 
additional security as it may from time to time require, and 
in default thereof this note may, at the option of the holder 
of the note, be declared instantly due and payable as though 
it had actually matured, and upon default of payment at 
maturity, whether such maturity occur by expiration of 
time or default in depositing additional security as above 
agreed, do hereby authorize and empower the said holder, 
for the purpose of liquidation of this note, and of all inter¬ 
est and costs thereon, to sell, transfer, and deliver 
4 the whole or any part of such security, or any addi¬ 
tion thereto or substitute therefor, without any pre¬ 
vious demand, advertisement, or notice, either at broker’s 


board or public or private sale, at any time or times there¬ 
after. with the right on the part of said holder to become 
tlv» purchaser and absolute owner thereof, free of all trusts 
and claims. And T/we do further agree that the securities 
thereby pledged together with any that may be pledged 
hereafter, as aforesaid, shall be applicable in like manner 
to secure the payment of any past or any future obligations 
of the undersigned held by the said holder, and all securi¬ 
ties in its hands shall stand as one general continuing col¬ 
lateral security for the whole of said obligations, so that the 
deficiency on any one shall be made good from the colla¬ 
terals for the rest, and I/we do hereby agree to remain 
responsible for any deficiency in payment waiving any 
benefit, exemption or privilege under any law nor or here¬ 
after to be in force. 


And I/we do further agree that should any litigation en¬ 
sue to said holder with respect to the collection of the said 
note or the holding or sale of the said collateral security or 
any part thereof, the said holder shall be paid such reason¬ 
able Counsel fees as it shall have paid to its attorney for 
the conduct of such litigation, which sum shall be also se¬ 
cured by said collateral security, and be payable on demand 
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of said holder, in default of which payment said collateral 
security may be sold as is hereinbefore provided, and I/we 
do hereby promise to pay to said holder any deficiency re¬ 
sulting from the inadequacy of said collateral security in 
this respect. 

ROEMER C. KIESS 

Rev. Form 9, Revised. 5M 1-29 
(ENDORSEMENT) 

R. C. KIESS 

1216 

Demand 12,352.20 

Protest fees 1.99 


12,354.19 

EDGAR R. KIESS 


Sep. 30, 1929 Int. Paid to Sep. 30, 1929 168.79 

Dec. 31, 1929 Int. Paid to Dec. 31, 1929 189.35 

Mar. 31, 1930 Int. Paid to Mar. 31, 1930 185.28 

Jun. 30, 1930 Interest to Jun. 30,1930 187.30 

Nov. 10, 1930 Int. Paid to Sep. 30, 1930 189.40 

Feb. 9, 1931 Part Pay’t 2,925.00 


(Amt. rec’d from Exec, upon delivery of 117 
shares Eagles Mere stock) 9,429.19 

Jan. 5, 1932 Dividend of Nat’l City Bank of 
1/2/32 * 30.00 


9,399.19 

Apr. 2, 1932 Dividend of Nat’l Citv Bank of April 
1 22.50 


9,376.69 

Jul. 1,1932 Dividend of Nat ’l City Bank of July 1 15.00 


9,361.69 

Oct. 3,1932 Dividend Nat’l City Bank of 10/1/32 15.00 
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Jan. 3, 1933 Pt. Pv. Dividend Nat’l Citv Bank 
1/3/33 


15.00 


4/1/33 Pt. Py. Div. 


9,331.69 

7.50 


7/5/33 Pt. Py. Div. 


9,324.19 

7.50 


26612 


9,316.69 


Plea of Defendant 
Filed October 6 1933 

=***#*:##* 

Second Plea 

The defendant, Roemer C. Kiess, for a second and fur¬ 
ther plea to the declaration herein exhibited against her, 

savs: 

•» 

That she admits the capacity in which the plaintiff brings 
this suit and that she admits making and executing the note 
herein sued upon but denies that the same was made, exe¬ 
cuted and delivered in the City of Washington, District of 
Columbia, but alleges and avers the fact to be that said 
note was signed bv her and delivered by her to the Presi- 
dent of the Commercial National Bank of Washington in 
the State of Pennsvlvania. 

This defendant further says that she has not paid any 
part of the principal or interest on account of said note 
and that not having sufficient information with regard 
thereto, she can neither admit nor deny the payments al¬ 
leged to have been paid thereon. 

This defendant denies that she is indebted to the 
6 plaintiff on account of said note for that same was 
made and signed bv her without anv consideration 
to her moving on account of the same and alleges and avers 
the fact to be that on or prior to the date of said note, to 
wit, July 11, 1929, her now deceased husband, Edgar R. 
Kiess, had purchased from or through the Commercial Na¬ 
tional Bank of Washington, District of Columbia, certain 
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securities, the exact nature and value whereof this defen¬ 
dant cannot state. 

That the said Commercial National Bank, in payment of 
said securities had received from her said husband in full 
payment and satisfaction of said securities, the note of her 
said husband in the sum of $12,352.20, which was the sole 
and only consideration for the execution by her husband of 
said note; 

And that thereafter on or about, to wit, the 11th day of 
July, 1929, the said Commercial National Bank of Wash¬ 
ington, District of Columbia, without any consideration 
whatsoever moving to this defendant, demanded of and re¬ 
ceived from her the note herein sued upon as further secur¬ 
ity for the payment by her husband of the purchase price 
of said securities. 

Wherefore she says that the said note was executed for 
a past consideration and that she is therefore not liable to 
the plaintiff on account thereof, and she therefore prays to 
be hence dismissed without costs. 

PALMER, STELLWAGEN & SCOTT 
Wm. J. NEALE, 

Attorneys for Defendant. 


7 Note of Issue 

Filed January 21 1935 

*##*##** 

1. Title: Same as above 

2. Attorneys for plaintiff: Sherley, Faust and Wilson. 

3. Attorney for defendant: Palmer, Stellwagen, Scott and 
Boggs. 

4. Last pleading was filed: October 6, 1933. 

SHERLEY, FAUST & WILSON 
By CHARLES F WILSON 
Attorneys for Plaintiff. 

Memorandum 


JANUARY 22—1936. 

Jury sworn; Court directs verdict for plaintiff for 
$9427.20 with interest from September 30, 1930. 
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Supreme Court of the District of Columbia 

Friday, February 28, 1936. 

Session resumed pursuant to adjournment, Hon. 
JOSEPH W. COX, Justice, presiding. 

******** 

Upon consideration of the motion filed herein, for a new 
trial, it is ordered that said motion be, and the same is 
hereby overruled, and judgment on the verdict in this cause 
is ordered. 

MTierefore, it is considered that plaintiff recover of the 
defendant herein the sum of Nine Thousand Four Hundred 
Twenty-seven Dollars and Twenty Cents ($9427.20) 
8 with interest thereon from September 30, 1930, to¬ 
gether with costs of suit to be taxed by the clerk and 
have execution thereof. 

From the foregoing judgment the defendant by her at¬ 
torneys of record, in open Court, notes an appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia; whereupon, an undertaking to act as a cost bond is 
hereby fixed in the sum of One Hundred Dollars ($100.00) 
with leave to deposit Fifty Dollars ($50.00) cash with the 
clerk in lieu thereof. 


Memorandum 

MARCH 9—1936. 

$50 deposit in lieu of bond on appeal. 

Assignment of Errors 
Filed March 24 1936 

******** 

Comes now the defendant appellant, Roomer C. Kiess, 
and files this her assignment of errors as follows: 

The Court erred: 

1. In granting motion of plaintiff for directed verdict. 

2. In holding that the evidence showed that the note sued 
upon was executed by defendant for a valuable considera¬ 
tion. 

3. In refusing to submit to the jury the question of fact 
whether there was a sufficient legal consideration for the 
execution by defendant of the note sued upon. 
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4. In refusing to hold that the evidence showed that there 
was no legal consideration for the execution by defendant 
of the note sued upon. 

5. In other respects appearing upon the face of 
9 the record. 

WmJ NEALE 
J LEONARD TOWNSEND 
Attorneys far Defendant Appellant 

I hereby acknowledge service of the foregoing assign¬ 
ment of errors this 24th dav of March, 1936. 

SHERLEY, FAUST & WILSON 
CHARLES F. WILSON 
Attorneys for Plaintiff 

Supreme Court of the District of Columbia 

Tuesday, March 24, 1936. 

Session resumed pursuant to adjournment, Hon. 
JOSEPH W. COX, Justice, presiding. 

*###### # 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendant by her attor¬ 
neys submits to the Court her Bill of Exceptions taken at 
the trial of this cause and prays that the same be signed 
and made of record, nunc pro tunc, which is hereby ac¬ 
cordingly done. 

Designation of Record 
Filed March 24 1936 

*#*##**# 

Comes now the defendant, Roemer C. Kiess, and desig¬ 
nates the parts of the record which she desires to have in¬ 
cluded in the transcript, said parts being considered suf¬ 
ficient for the determination of the questions raised oi ap¬ 
peal, namely: 

1. The declaration. 

2. The second plea to the declaration. 

3. The joinder of issue of the plaintiff to the second 

plea of the defendant. 
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10 4. Memorandum of the minutes of the Court show¬ 
ing the trial of the above case. 

5. Memorandum of the minutes of the Court showing a 
motion for a directed verdict made by plaintiff at the con¬ 
clusion of defendant’s case. 

6. Memorandum of the minute entrv showing the order 
of Court granting plaintiff’s motion for a directed verdict, 
and the verdict of the jury thereon. 

7. The motion for new trial filed bv the defendant. 

8. The order of Court overruling defendant’s motion for 
a new trial, and the minute entrv showing the entrv of 
judgment for the plaintiff against the defendant. 

9. Memorandum of notation of appeal in open court by 
the defendant and the minute entrv showing the order of 
Court fixing the amount of undertaking on appeal. 

10. Memorandum of the filing and approval of the ap¬ 
peal bond. 

11. The assignment of errors. 

12. The bill of exceptions. 

13. Copy of the docket entries, together with this desig¬ 
nation. 

Wm J. NEALE 
J. LEONARD TOWNSEND 
Attorneys for Defendant Appellant 

Service of a copy of the foregoing designation of record 
is hereby acknowledged this 24th day of March, 1936. 

SHERLEY, FAUST & WILSON 
CHARLES F WILSON 
Attorneys for Plaintiff 

11 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 10, both inclusive, to be a true and 
correct transcript of the record according to directions of 
counsel, herein filed, copy of which is made part of this 
transcript, in cause No. 83147 at Law, wherein Robert C. 
Baldwin, Receiver, Commercial National Bank of Wash- 
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ington, a corporation, is Plaintiff and Roemer C. Kiess is 
Defendant, as the same remains upon the files and of rec¬ 
ord in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 18th day of June, 1936. 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, 

Assistant Clerk. 

12 [Seal Supreme Court of the District of Columbia.] 

United States Court of Appeals for the District of Co¬ 
lumbia. Filed Jun 22 1936. Moncure Burke, Clerk. 

In the Supreme Court of the District of Columbia 

At Law No. 83,147 

Robert C. Baldwin, Receiver, Commercial National Bank 
of Washington, a corporation, 1401 G Street, N. W., 
Washington, D. C., Plaintiff, 

vs. 

Roemer C. Kiess, 3601 Connecticut Avenue, N. W., 
Washington, D. C., Defendant. 

Bill of Exceptions 

BE IT REMEMBERED, that the above entitled cause 
came on for hearing before the Honorable Joseph W. Cox, 
Associate Justice of the Supreme Court of the District of 
Columbia, and a jury, on January 23, 1936; William J. 
Neale and J. Leonard Townsend appearing for the defen¬ 
dant, and Sherley, Faust & Wilson appearing for the plain- 

tiff. ^ # . 1 . 

The plaintiff to sustain the issues on his part joined, in¬ 
troduced Fred W. Pimper, a witness of lawful age, who 
being duly sworn, testified in substance as follows: 

That he is employed by the Receiver for the Commercial 
National Bank of Washington, D. C., and prior to his ap¬ 
pointment, was employed by that bank; that he is in charge 
of the Note Department, and one of the notes in his cus¬ 
tody is the original of the note herein sued on which he 
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produced and identified, and proved the signature of the 
defendant thereto. 

Whereupon said note was introduced in evidence by the 
plaintiff. 

Whereupon the plaintiff rested. 

The defendant, to sustain the issue on her part, intro¬ 
duced R. Golden Donaldson, a witness of law age who, being 
duly sworn, testified on direct examination in substance as 
follows: 

In July, 1929, he was and had been for a number of years 
prior thereto President of the Commercial National Bank 
of Washington; that he had known Edgar R. Kiess, husband 
of defendant, for a number of years. Mr. Kiess was a Rep¬ 
resentative in Congress from Pennsylvania and 
13 Chairman of the House Insular Affairs Committee. 

Mr. Kiess had been exceedingly helpful in securing 
insular deposits and in assisting the bank in retaining those 
it had. Early in July, 1929, Mr. Kiess requested the bank, 
through him as its President, to make him a loan to pur¬ 
chase thirtv shares of National City Bank stock. Witness 
agreed to make the loan and put in an order for the pur¬ 
chase of the stock. Mr. Kiess gave witness his demand col¬ 
lateral note for the full amount of the purchase price which 
witness accepted. “ Several days later it occurred to me as 
a banker that I should get all the securitv I could for the 
payment of the note and I told Mr. Kiess I ought to have 
his wife’s signature on the note.” 

Subsequently, Mr. Kiess brought in a new demand col¬ 
lateral note signed by his wife as maker and endorsed by 
him, covered by the same collateral as the previous note 
(which is the note sued upon herein). “I substituted the 
new note of Mrs. Kiess, guaranteed by me, for the note of 
Mr. Kiess.” 

The witness, Mr. Donaldson, testified on cross-examina¬ 
tion in substance as follows: 

When asked whv the records of the Commercial National 

•> 

Bank failed to show that Mr. Kiess had ever given a note 
to the bank in this transaction, the witness stated that the 
original note signed bv Mr. Kiess had never left his hands, 
nor been put through the records of the bank “and when I 
received the new note signed by Mrs. Kiess and endorsed 
by Mr. Kiess and guaranteed in writing by me, I substi- 
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tuted it for the note Mr. Kiess had previously given to me 
and surrendered the old note to Mr. Kiess. I preferred her 
note, guaranteed by me, to Mr. Kiess’ note.” 

Mr. Donaldson testified on redirect examination as fol¬ 
lows: 

4 ‘I at no time had any discussion with Mrs. Kiess regard¬ 
ing the transaction as my entire dealings had been with Mr. 
Kiess in the matter. My object in requesting the signature 
of Mrs. Kiess to the note was to get all of the security I 
could for the payment of the debt.” 

14 Thereupon the defendant rested. 

Whereupon plaintiff moved for a directed verdict 
in his favor on two grounds; first, that defendant’s proof 
did not sustain her plea and that there was a manifest and 
material variance between the proof and the plea; and sec¬ 
ond, that, as a matter of law, the surrender of Mr. Kiess’ 
note was a good consideration for the substituted note of 
Mrs. Kiess. This motion the Court granted and thereupon 
instructed the jury to return a verdict in favor of the plain¬ 
tiff, to which ruling the defendant excepted, which excep¬ 
tion was allowed and duly noted upon the minutes of the 
Court. 

Thereupon the jury returned its verdict in favor of the 
plaintiff in the amount of $9,427.20. 

Thereafter the defendant filed a motion to set aside the 
verdict and grant a new trial, which said motion was over¬ 
ruled on February 28, 1936, to which ruling the defendant 
excepted, which exception was allowed. 

Thereupon, on February 28, 1936, the Court entered a 
judgment in favor of the plaintiff in the amount of $9,- 
427.20, with interest from September 30, 1930, and costs, 
from which judgment the defendant, in open Court, noted 
an appeal to the United States Court of Appeals for the 
District of Columbia. 

The foregoing is the substance of all of the testimony of¬ 
fered and given upon the issues herein involved. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon t-h* 
minutes of the Court, before the jury retired to consider of 
its verdict, and because the matters and things hereinbeU- 
recited are not matters of record, in order to make the same 
a part of the record herein, which is hereby ordered, so 
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that the defendant may have her case reviewed on appeal, 
the defendant, by her attorneys, moves the Court to sign 
and seal this, her Bill of Exceptions, to have the same force 
and effect as if each and every one of said exceptions 
15 have been separately signed and sealed which motion 
is granted by the Court; and thereupon the defen¬ 
dant tenders this, her Bill of Exceptions, and requests the 
Court to sign and seal the same, which is accordingly done, 
now for then, this 24th day of March A. D., 1936. 

JOSEPH W COX 

Justice . 

Consented to: 

SHERLEY FAUST & WILSON 
CHARLES F. WILSON 
Attorneys for Plaintiff 

Wm J. NEALE 
J LEONARD TOWNSEND 
Attorneys for Defendant 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6757. Roemer C. Kiess, Appellant, vs. Robert C. Bald¬ 
win, Receiver, Commercial National Bank of Washington,, 
a corporation. United States Court of Appeals for the 
District of Columbia. Filed Jun 22 1936. Moncure Burke, 
Clerk. 
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IN THE 


UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 


No. 6757. 


ROEMER C. KIESS, 

Appellant, 

vs. 

ROBERT C. BALDWIN, Receiver COMMERCIAL 
NATIONAL BANK OF WASHINGTON, 

a Corporation. 


BRIEF FOR APPELLANT. 


Statement of Facts. 

This case comes before the Court on appeal from a 
judgment at law entered against appellant (defendant 
below) in the lower Court. Judgment was entered fol¬ 
lowing a verdict directed by the Trial Justice at the 
conclusion of defendant’s case. 

This case involves a suit upon a demand, collateral, 
promissory note signed by appellant as maker, en¬ 
dorsed by her now deceased husband. The case has 
been before this Honorable Court on one previous oc¬ 
casion when the legal sufficiency of two pleas to the 
declaration, one of coverture, and the other lack of 
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consideration, were presented for this Court’s consid¬ 
eration. The case is reported in 64 Appeals, D. C., 66, 
and the opinion of the Court rejected the first plea of 
the defendant as insufficient in law, hut sustained the 
validity of the second plea and a trial was later had on 
a joinder of issue to that plea. At the trial plaintiff 
proved the note and the signature of the defendant, and 
rested. Whereupon defendant introduced the follow¬ 
ing evidence in support of her plea of lack of consid¬ 
eration : 

One R. Golden Donaldson testified (beginning on 
page 12 of the Record) that in July, 1929, he was the 
President of the Commercial National Bank of Wash¬ 
ington and had been for a number of years prior there¬ 
to ; that he had known Edgar R. Kiess, husband of the 
defendant, for a number of years, during which time 
Mr. Kiess had been of considerable help to the bank in 
various matters; that in July, 1929, Mr. Kiess requested 
the bank, through Mr. Donaldson as its President, to 
make him a loan sufficient to purchase thirty shares of 
the National City Bank stock; that Mr. Donaldson 
agreed to make this loan, put in an order for the pur¬ 
chase of the stock, and accepted the demand, collateral 
note of Mr. Kiess for the full amount of the transac¬ 
tion; that thereafter, in Mr. Donaldson’s own words 
(R. p. 12), “it occurred to me as a banker that I should 
get all the security I could for the payment of the note 
and I told Mr. Kiess I ought to have his wife’s signa¬ 
ture on the note”; that thereafter Mr. Kiess brought 
in a new demand, collateral note, signed by the defend¬ 
ant as maker, endorsed by Mr. Kiess, covering the same 
collateral as the previous note (which had never left 
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the possession of the bank) and for the same amount; 
thereupon, said Mr. Donaldson (R. p. 12), “I substi¬ 
tuted the new note of Mrs. Kiess, guaranteed by me, 
for the note of Mr. Kiess”; that the first note signed 
by Mr. Kiess as maker had never been put through the 
records of the bank, and that he at no time had per¬ 
sonally had any dealings with Mrs. Kiess in this trans¬ 
action; that, to again quote his language, “my object 
in requesting the signature of Mrs. Kiess to the note 
was to get all of the security I could for the payment 
of the debt.” 

At the conclusion of Mr. Donaldson’s testimony, de¬ 
fendant rested and plaintiff moved for a directed ver¬ 
dict, which motion was not joined in by defendant, 
which was granted by the Trial Justice who held that 
the surrender of the note signed by appellant’s husband 
was a good consideration for appellant’s note. 

Question Presented. 

The question presented on this appeal is whether 
under the above facts there was any consideration for 
the execution by defendant of the note sued upon. 

Argument. 

This Court has already sustained the right of the 
defendant to raise the personal defense of lack of con¬ 
sideration as the issue is between the original parties 
to the instrument. Baldwin v. Kiess, supra . 

The facts testified to by Mr. Donaldson fully sub¬ 
stantiate the allegations contained in the second plea, 
and disclose that at the time appellant executed her 
note, her now deceased husband was a debtor to the 
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said bank for the purchase price of thirty shares of the 
National City Bank stock, and that as evidence of this 
indebtedness, the bank, through its president, had ac¬ 
cepted the note of appellant’s husband. Clearly then, 
the transactions between the bank and appellant’s hus¬ 
band had been completed, and only thereafter, accord¬ 
ing to the testimony of Mr. Donaldson, did it occur to 
him to get 4 ‘additional security” for the payment of 
this debt. 

These facts would seem to fall clearly within the 
principle announced by this Court in Baldwin v . Kiess, 
supra , adopting the language of the Court in the case 
of Widger v. Baxter, 190 Mass. 130, as follows, quote: 

“A wife’s note, given to a third person in pay¬ 
ment of her husband’s debt, is for a valid consid¬ 
eration; but a note given as security for such a 
debt, previously existing, is not. To make a note 
of the latter kind valid, there must be a new con¬ 
sideration. In the case supposed the wife obtains 
nothing and the husband’s creditor gives up 
nothing, and there is no consideration moving 
from either party to the other.” 

There is no presumption in law that the acceptance 
of a promissory note for a previously existing debt is 
taken as a payment of that debt. On the contrary, the 
legal presumption is that such a note is taken as addi¬ 
tional security only and the cases are legion which 
support the proposition that suit may be instituted by 
a creditor upon the original debt, even though he has 
accepted either the note of the debtor or of some third 
person, in the absence of clear and convincing proof 
that the note should be accepted in full satisfaction 
and payment of the debt. 
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The general law on the subject is well stated in 
8 C. J. 572 as follows, quote: 

“The acceptance of a note of a third person un¬ 
conditionally and in full satisfaction of the whole 
amount due on a previous note may operate as a 
payment of the whole instrument; but it unit not 
have this effect unless it appears that such was the 
agreement or the understanding of the parties, 
even though such note may be surrendered.” 
(Italics ours.) 

Again, in 48 C. J., page 624, par. 59, the following 
appears: 

“Where one obligation or security is accepted 
by the creditor in payment or satisfaction of an¬ 
other, the debt evidenced by the latter is dis¬ 
charged. In the absence of a clear intention or 
consent to receive it as payment, however, a debt 
is not extinguished by the mere acceptance of an 
obligation of a dignity equal to, or lower than, that 
by which it was theretofore evidenced; but the 
execution by the debtor of a higher security, such 
as a bond or other specialty, and its delivery to the 
creditor otherwise than as collateral security, con¬ 
stitute a payment of a preexisting debt evidenced 
by an obligation of a lower dignity, except when 
the intention of the parties is otherwise. If the 
new obligation, although higher, is that of a third 
person, however, there is no presumption that the 
original debt is merged therein or extinguished” 
(Italics ours.) 

The Supreme Court of the United States has passed 
upon this question in a number of cases. In Peter, et 
al., v. Beverly, et at., 10 Peters 532, notes of executors 
were accepted by a bank in renewal of certain notes in 
the possession of the bank, signed by the decedent. The 
notes of the decedent were delivered to executors at 
the time of the substitution. In discussing the ques- 
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tion whether the notes thus substituted effected an 
extinguishment of the obligation of the decedent’s 
estate, the Court laid down the general proposition as 
follows: 

“The law on this subject is well settled, and the 
principle well and succinctly laid down in the case 
of James V. Hackly (16 Johns. 277). It is, says 
the Court, a settled doctrine that the acceptance 
of a negotiable note for an antecedent debt will not 
extinguish such debt, unless it is expressly agreed 
that it is received as payment. It is unnecessary 
in the present case to carry the principle so far as 
to say there must be an express agreement for that 
purpose in order to operate as payment, but the 
evidence must certainly be so clear and satisfac¬ 
tory as to leave no reasonable doubt that such was 
the intention of the parties. And the rule to this 
extent is settled by the most unquestioned author¬ 
ity. (11 Johns. 513; 14 John. 404; 2 Gill & Johns. 
493; 7 Har & Johns. 92.) 

Again, in Lyman, et al., v . The Bank of the United 
States, 12 Howard 225, the Supreme Court was pre¬ 
sented with the question whether promissory notes ac¬ 
cepted by a bank operated as a satisfaction and pay¬ 
ment of the debt for which they were given. The Court 
said: 

“It was objected at the trial that the plaintiffs 
could not recover under the counts for the original 
consideration, on the ground that the notes had 
been received in payment and satisfaction of the 
indebtedness; and hence the recovery must be 
upon the notes themselves if at all. But the Court 
held that the mere a-cceptance of the notes by the 
bank did not necessarily operate as a satisfaction; 
and that, whether or not there was an agreement 
at the time to receive them in satisfaction, or 
whether the circumstances attending the transac - 
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tions warranted such an inference, were questions 
for the jury; and submitted the questions accord¬ 
ingly.” * * * 

“This Court is of opinion that no error was 
committed in either of the various rulings at the 
Circuit to which we have referred, nor, indeed, as 
it respects either of the other questions in the case, 
not thus far particularly noticed, but which appear 
upon the record.” (Italics ours.) 

Both of the above decisions were cited with approval 
by the Supreme Court of the United States in the sub¬ 
sequent case of Segrist v. Crabtree, 131 U. S. 287. 

This Honorable Court, in the case of Freeman v. 
W. B. Moses & Sons, Inc., 2S5 Fed. 898, noted with ap¬ 
proval that portion of the opinion in Lyman, et al., v. 
The Bank of the United States, supra, above set out in 
italics. 

There are likewise many Federal cases on the sub¬ 
ject. 

The opinion in the case of Union Electric Steel Co. v. 
Imperial Bank, 286 Fed. 857, very clearly states the 
law on this proposition as follows: 

“The general rule in this country and England 
is that the taking of a note either of a debtor or a 
third person for a pre-existing debt is not pay¬ 
ment, unless there is an agreement, express or im¬ 
plied, to take the note as such, or unless the credi¬ 
tor parts with the note, or is guilty of laches in not 
presenting it for payment in due time. Atlass S. 
S. Co., Limited, v. Colombian Land Co., 102 Fed. 
358,42 C. C. A. 398; United States v. Sunday Creed 
Co., (D. C.) 194 Fed. 252; Maxwell v. Holmesville 
Mill & Power Co., 231 Fed. 6S4, 145 C. C. A. 570; 
United States Bank v. Daniel, et al., 37 U. S. (12 
Pet.) 32, 56, 9 L. Ed. 989; Lyman, et al., v. Bank 
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of the United States, 53 U. S. (12 How.) 225, 243, 
13 L. Ed. 965. ‘Nothing is better established than 
that, in the absence of any special agreement to the 
contrary, the mere acceptance, by a creditor from 
his debtor, of the note or check of a third person, 
to the creditor’s order, for a pre-existing indebted¬ 
ness, is not absolute but merely conditional pay¬ 
ment, defeasible on the dishonor or nonpayment of 
the note or check, and, in that event, the debtor re¬ 
mains liable for his original debt,’ and the burden 
of proving such special agreement is on the 
debtor.’’ Holmes & Sons v. Briggs & Drum, 131 
Pa. 233, 240,18 Atl. 928, 929, 17 Am. St. Rep. 804. 

“The note of a third party, given in payment of 
a pre-existing debt, is collateral security, or at the 
most conditional payment only. Philadelphia v. 
Stewart, 195 Pa. 309, 314, 45 Atl. 1056. 4 To make 
a note payment absolute, there must be an absolute 
agreement by the creditor to receive it as such,’ 
and the burden of proving this is upon the debtor. 
Philadelphia, et al., v. Neil & Lincoln Savings & 
Trust Co., 211 Pa. 353, 363, 60 Atl. 1033, 1935. 
The parties may expressly agree that the giving 
of a note may extinguish a pre-existing debt, but, 
in the absence of agreement, there is no presump¬ 
tion that the note is accepted as payment, and the 
evidence of express agreement must be clear to es¬ 
tablish that fact. In re: Wegman Piano Co., (D. 
C.) 221 Fed. 128.” (Italics ours.) 

In the case of Cleve v. Craven Chemical Co., 18 Fed. 
(2d) 711, the same proposition was announced in re¬ 
spect to the acceptance of a check by a creditor, as 
follows: 

“And an agreement that a check is to be received 
in absolute payment is not to be implied from the 
fact that upon its receipt evidences of debt are 
marked paid and surrendered or a receipt is 
given.” (Italics ours.) 
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See also: 

Union Central Life Insurance Company v. 

Matthew, 32 Fed. (2d) 98. 

The record in this case can be searched in vain for 
any evidence that appellant’s note was accepted under 
an agreement with the bank that it should extinguish 
the obligation of appellant’s husband. The president 
of the bank, according to his own testimony, at no time 
discussed the matter with appellant. If it be con¬ 
tended that the surrender by the bank of Mr. Kiess’ 
note to him, upon the acceptance of appellant’s note be 
evidence of such an agreement (although, as above 
shown, the bank’s representative had never discussed 
the matter with appellant), nevertheless, under the 
authority of Lyman, et al., v. The Bank of the United 
States and Freeman v. W . B. Moses & Sons, Inc., supra, 
appellant was clearly entitled to have the proposition 
determined by a jury, as she did not join in the motion 
for a directed verdict. 

The authorities are equally clear that the transaction 
did not result in a novation. As stated in 46 C. J., 
page 591, par. 32: 

“ACCEPTANCE OF OBLIGATION OF 
THIRD PERSON.—In accordance with the gen¬ 
eral rule, and in the absence of an agreement that 
the original obligation be extinguished and the 
new agreement substituted, the mere acceptance 
of the note or other obligation of a third person 
does not effect a discharge of the original obliga¬ 
tion by way of novation, but will be considered 
only as conditional payment, or the receipt of a 
collateral security.” 

Again, in 46 C. J., page 626, appears the following: 
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“PRESUMPTIONS ARISING FROM THE 
ACCEPTANCE OF A NEW OBLIGATION.— 
Subject to the rules pertaining to presumptions in 
the law of payment generally, the mere taking by 
a creditor of a new evidence of the indebtedness 
from his debtor or a third person does not, ordi¬ 
narily, operate as a novation and consequent dis¬ 
charge of the original obligation unless so intended 
by the parties. Accordingly, in the absence of sat¬ 
isfactory proof to the contrary, the presumption 
is that an original obligation has not been ex¬ 
tinguished by the taking of the new’ evidence of 
indebtedness, and w’here the new obligation is that 
of a third person, it will be presumed that the 
creditor retained the old debtor at the time he ac¬ 
cepted the new’ one.” 

Under the above authorities, therefore, there are no 
legal presumptions of consideration resulting from the 
circumstances attending the execution of appellant’s 
note and the facts in this record conclusively show 
there w’as no consideration in fact. According to his 
owm testimony, the requirement that the appellant 
execute a note was simply an after-thought of the presi¬ 
dent of the Commercial National Bank. 

Plaintiff in his motion for a directed verdict argued 
the point (although it was not commented upon by the 
Trial Justice) that there w’as a variance between the 
allegation of appellant ’s plea and her proof. The first 
point w’as that the evidence show’ed that the appellant 
did not sign the note “upon the demand of the bank.” 
The evidence of Mr. Donaldson clearly show’s that he, 
as president of the bank, directed appellant’s husband 
to procure her signature to the note. It w’as further 
stated that the note was not given as collateral security, 
as alleged in the plea. Again, the evidence of Mr. 
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Donaldson is clear, that the bank wanted the note as 
‘ 4 additional security. ’ 9 It was argued that, because the 
note of Mr. Kiess was never entered upon the records 
of the bank, the transaction between the bank and Mr. 
Kiess w~as not “fully completed,’’ as alleged in the 
plea. In answer thereto, the evidence showed that Mr. 
Kiess had delivered his note to the president of the 
bank, and it requires no citation of authorities on the 
proposition that delivery to the president of a bank is 
delivery to the bank itself, and that the note became 
effective upon delivery. 

In conclusion, it is respectfully submitted that the 
record in this case conclusively shows that there was 
no consideration, actual or presumptive, for the execu¬ 
tion by appellant of the note in suit, and appellant, not 
having joined in the motion for a directed verdict, was 
entitled under the above cases to have the case sub¬ 
mitted to a jury. The judgment of the Lower Court 
should be reversed. 

WM. J. NEALE, 

J. LEONARD TOWNSEND, 
Attorneys for Appellant. 

Palmeb, Stellwagen, Scott & Neale, 

Of Counsel. 
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STATEMENT OF FACTS 

This is the second time this case has come before 
this Court. 

The present appeal by defendant below is from a 
judgment at law entered against her by the Supreme 
Court of the District of Columbia. At the conclusion 
of defendant’s case in that court, motion for a directed 
verdict was made by the plaintiff, which was granted 
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by the trial justice. A motion for new trial being 
overruled, judgment was duly entered against the 
defendant. 

The case involves an action brought by appellee, 
the receiver of the Commercial National Bank of 
Washington, hereinafter referred as the plaintiff 
against appellant, Roemer C. Kiess, as defendant, 
hereinafter referred to as the defendant, for the re¬ 
covery of a judgment upon a collateral promissory 
note executed by her to the bank in the sum of $12,- 
352.20, payable on demand at its banking house in 
Washington, D. C., and secured by a pledge of 30 
shares of stock of the National City Bank of New 
York. Certain credits reduced the amount due on 
the note to the sum of $9,316.66, for which amount 
the plaintiff prayed judgment. 

The defendant filed two pleas, to both of which 
the plaintiff demurred and the Court sustained both 
demurrers and the defendant electing to stand on her 
pleas, judgment was accordingly entered against her, 
from which judgment she appealed to this Court, 
which sustained the Court’s ruling on the first plea, 
but reversed the action of the lower court in holding 
the second plea invalid. 64 App. D. C. 66. There¬ 
fore it is only the second plea which is involved in 
this appeal. 

At the trial the plaintiff proved the note and the 
signature of the defendant and the note was intro¬ 
duced in evidence. The plaintiff then rested. 

The defendant herself did not testify and the only 
evidence produced by her was the testimony of R. 
Golden Donaldson, who had formerly been Presi¬ 
dent of the bank. 
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At the conclusion of Mr. Donaldson’s testimony 
defendant rested and plaintiff moved for a directed 
verdict in his favor on two grounds, i.e .: 

First, that defendant’s proof did not sustain her 
plea and that there was a manifest and material vari¬ 
ance between her proof and the plea; and 

Second, that as a matter of law, the surrender of 
Mr. Kiess’s note was a good consideration for the 
substituted note of Mrs. Kiess. 

QUESTIONS PRESENTED 

The two questions presented on this appeal are: 

Was there a variance between the defendant’s plea 
and her proof which justified the trial judge in di¬ 
recting a verdict for the plaintiff at the close of de¬ 
fendant’s case; and 

Was the surrender of her husband’s note a good 
consideration for the note of defendant and is she 
liable to the plaintiff bank thereon. 

ARGUMENT 

I. Plaintiff’s motion for a directed verdict was 
properly granted by the Court, in view of defend¬ 
ant’s failure to prove her plea and the variance be¬ 
tween the plea and the proof. 

The plaintiff having made out a prima facie case, 
we assume it will not be questioned that the proper 
procedure was for the plaintiff to make a motion for 
a directed verdict in his favor, since the defendant 
had failed to prove her plea and there was a material 
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variance between defendant’s plea and her proof. 
Also, there being such a variance, the Court properly 
granted such motion. 

The law is settled, that 

“A direction in favor of the plaintiff is proper 
where there is no conflict in the evidence and no 
evidence to support the defenses set up in the 
answer * * * or the plaintiff’s case is clearly 
made out and the only defense attempted to be 
proved is not pleaded.” 26 R. C. L. 1073, Sec. 
79. 

citing Winchester v. Joslyn, 31 Colo. 220 (72 Pac. 
1079); 


Marshall v. John Grosse Co., 184 Ill. 421 (56 
N. E. 807); 

Faris v. Hoberg, 134 Ind. 269 (33 N. E. 
1028). 

See also Retzer v. Wood, 109 U. S. 185. 

It is the contention of the plaintiff that there was 
such a fatal variance as will be shown by a compari¬ 
son of the plea and the evidence offered in support of 
the plea. 

The plea as interpreted by this Court “alleges that 
the defendant signed the note in question upon the 
demand of the bank, solely in order to serve as addi¬ 
tional security for the note of her husband which had 
already been executed and delivered by him to the 
bank as a fully completed transaction upon a consid¬ 
eration in which the defendant had no part.” (Kiess 
v. Baldwin, 64 Ap. D. C. 66-68.) 
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The only evidence introduced by the defendant at 
the trial was that of R. Golden Donaldson, who was 
formerly the President of the Commercial National 
Bank, who testified that 30 shares of National City 
Bank stock had been purchased by him through the 
bank for Mr. Kiess, who had given Donaldson his 
demand collateral note for the full amount of the 
purchase price; that before the stock was delivered 
and before Mr. Kiess’s note had been delivered to the 
bank by Donaldson or entered on the books of the 
bank, he suggested to Mr. Kiess that he, Donaldson, 
ought to have the signature of Mr. Kiess’s wife (the 
defendant) on the note. (R. 12.) 

Instead of carrying out this suggestion Mr. Kiess 
subsequently presented to Mr. Donaldson a new note 
signed by the defendant, endorsed by her husband, 
and covered by the same collateral as the former note. 
This new note was accepted by Mr. Donaldson in 
substitution for the old note, which was surrendered 
to Mr. Kiess. 

The witness Donaldson, when asked on cross- 
examination why the records of the Commercial Na¬ 
tional Bank failed to show that Mr. Kiess had ever 
given a note to the bank in this transaction, stated 
that the original note signed by Mr. Kiess had never 
left his hands nor been put through the records of the 
bank, “and when I received the new note signed by 
Mrs. Kiess and endorsed by Mr. Kiess and guaran¬ 
teed in writing by me, I substituted it for the note 
Mr. Kiess had previously given to me and surren¬ 
dered the old note to Mr. Kiess. I preferred her note 
guaranteed by me to Mr. Kiess’s note.” (R. 12.) 
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Thus the evidence fails to support the defendant’s 
plea as to all vital points. The defendant did not 
execute the note in question upon the demand of the 
bank. The note was not given as collateral security 
for her husband’s note, but was substituted for the 
original note of Mr. Kiess. That note was never 
turned over to the bank by Mr. Donaldson nor en¬ 
tered on the books or other records of the bank and 
the transaction was never “fully completed,” but Mr. 
Kiess’s note was returned to him by Mr. Donaldson. 

Since the proof offered did not sustain the plain¬ 
tiff’s plea and in view of the manifest and material 
variance between the plea and the proof, the Court 
was compelled to grant plaintiff’s motion for a di¬ 
rected verdict. 

In the case of District of Columbia v. Donaldson, 
38 App. D. C. 259, 260, this Court held, in an opinion 
by Mr. Justice Van Orsdel, as follows: 

“Appellee, Laura V. Donaldson, plaintiff be¬ 
low, secured a judgment against the District of 
Columbia for damages for personal injuries re¬ 
sulting from a fall. In her declaration she spe¬ 
cifically charged that the accident occurred on 
a sidewalk where defendant had negligently 
left a ‘precipitous’ descent, or incline, unpaved, 
ungraded, and unguarded, and dangerous to per¬ 
sons passing thereon. The evidence disclosed 
that the accident did not occur on the sidewalk, 
but on a path leading from the sidewalk across 
the parking, and temporarily used by the public 
during a period of snow and ice, to avoid pass¬ 
ing over the place described in the declaration. 
The variance between the allegations and the 
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proof is fatal. The motion of defendant for an 
instructed verdict in its favor should have been 
granted. The judgment is reversed with costs, 
and it is so ordered.” 

See also Hamburg-Bremen Fire Insurance Co. v. 
Lewis, 4 App. D. C. 66, Philip Carey Co. v. T hyson, 
39 App. D. C. 233; Peckinpaugh v. Lamb, 70 Kan. 
799. 

In Ferguson v. The Miami Powder Co., 9 Cir. Ct. 
Ohio, 445, the court in its opinion holding a directed 
verdict for the defendant to be justified on account of 
a variance between the petition and the proof, said: 

“The petition was framed on the theory that 
the injury resulted from the negligence of the 
defendant in so maintaining its part of a parti¬ 
tion fence as that cattle escaped from the pasture 
and wandered into defendant’s land, where they 
got the poisonous substance. 

“There was a variance between this allegation 
and the proof which was, that the cattle, having 
escaped through the defective part of the fence 
into the adjoining field, were let out of it 
through a gate by plaintiff’s sons for the purpose 
of driving them home, and that the cattle got 
away from them and wandered down the river 
onto the unenclosed lands of the defendant. 

“The defect in the partition fence was not the 
cause of the injury, and the liability of the de¬ 
fendant, if any, arose from the other facts which 
were proven. * * *” 

In the recent case of Parker v. The Salvation 
Army, decided March 23, 1936, 64 W. L. R. 365, 
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this court affirmed the judgment of the lower court, 
which had entered judgment upon a directed verdict 
for defendant on the ground of a variance between 
the allegation of the declaration and the proof ten¬ 
dered by plaintiff’s counsel in support thereof in his 
opening statement. 

Here the substance of defendant’s plea is that the 
bank w^as holding two notes of similar amount cov¬ 
ering one transaction, one by Mr. Kiess in full pay¬ 
ment and satisfaction for the purchase of the securi¬ 
ties and the other that of the defendant as additional 
security for the note of her husband. This is the fact 
that plaintiff was called upon to meet. However the 
case proved by defendant was entirely different and 
showed that the plaintiff was only holding one note, 
which was that of defendant, given to the bank not 
as collateral security, but in substitution for and in 
payment of the note of her husband. 

There could hardly be a more material variance 
between pleading and proof and it is respectfully 
submitted that the action of the trial judge in grant¬ 
ing plaintiff’s motion for a directed verdict was 
proper and should be sustained. 


II. The surrender of the husband’s note is a good 
consideration for the note of defendant and she is 
liable to the bank thereon. 

It is settled law that the substitution or surrender 
of one note for another is a good consideration or 
value, as will be seen by the following cases, which 
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clearly state the general principles of law bearing 
on the question. 

In Home State Bank v. De Witt (S. C. Kansas 
May 8, 1926), 24S Pac. 1036, a case of a demurrer 
to the defendant’s evidence, which is practically the 
same as a directed verdict, at page 1037 the court 
said: 


“The defendant’s general statement that he 
got nothing for the notes must yield to the spe¬ 
cific fact admitted by him that the bank returned 
to him notes given by his son. It is, of course, 
immaterial whether the son’s notes were given 
to him for his own benefit or were to be passed 
on to his son. The surrender of the son’s notes 
by the bank was a sufficient consideration to sup¬ 
port the obligation assumed by the father, what¬ 
ever final disposition was made of them. Con¬ 
sideration for a note may, of course, consist of a 
disadvantage to the payee as well as of a benefit 
to the maker. It is true there was no explicit 
testimony that the surrender of the notes exer 
cuted by the son was made in pursuance of an 
agreement entered into when the defendant gave 
the notes that replaced them, but that is the ob¬ 
vious inference from the evidence considered as 
a whole. The presumption is that there was a 
valid consideration for the notes sued upon (R. 
S. 52, 301) and it was incumbent on the defend¬ 
ant to produce evidence showing the contrary. 
It was not enough that he should show the non¬ 
existence of certain kinds of consideration, he 
was required to negative the existence of con¬ 
sideration in any form.” 
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In Seager v. Drayton, 217 Mass. 571 (1914), at 
page 572 the court said: 

“It is the contention of the plaintiff that there 
was a valid consideration for the note (1) be¬ 
cause of the forebearance of the plaintiff to sue 
Wright; (2) because the defendant’s note was 
given in substitution for the note given by 
Wright and thereby constituted a novation; and 
(3) because the note of the defendant was given 
to plaintiffs as creditors of the debtor Wright 
in payment of or as security for, the debt due 
from Wright to the plaintiffs. If the plaintiffs’ 
proof was sufficient to establish either of these 
contentions, they would be entitled to recover. 
Boyd v. Frieze, 5 Gray 553; Mauter v. Church¬ 
ill, 127 Mass. 31, 33; Neal v. Wilson, 213 
Mass. 336. As the defendant denied there was 
a consideration for the note, the burden of proof 
was on the plaintiffs. Lombard v. Byrne, 194 
Mass. 236.” 

As was said in Home State Bank v. DeWitt, supra : 

“The surrender of the son’s notes by the bank 
was a sufficient consideration to support the obli¬ 
gation assumed by the father, whatever final dis¬ 
position was to be made of them. 

“And even though the maker of the substi¬ 
tuted note receives nothing of value from the 
note surrendered, the substituted note is sup¬ 
ported by a good consideration. U. S. Fidelity 
& Guaranty Co. v. Walker, supra” 

See also 8 C. J., 481 et seq. 

In Neal, Receiver v. Wilson, 213 Mass. 336 
(1913), it was held that where at the solicitation of 
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the cashier of a bank, and for the purpose of making 
good an overdraft by a customer of the bank, a third 
person, without receiving any consideration, delivers 
to the cashier, who knows of such lack of considera¬ 
tion, his check drawn upon a second bank, payable 
to his own order and endorsed by him to be deposited 
to the credit of the overdrawn account, the first bank 
is not the party accommodated and can recover from 
the drawer of the check under R. C. L. 73, Sec. 46. 

At page 337, the court said: 

“Where the defendant, for the accommodation 
of a debtor and without consideration, gives his 
note or check to a creditor of the debtor in pay¬ 
ment of or as security for the debt due from the 
debtor to the creditor, he is liable to the credi¬ 
tor on the note or check. That is the rule of the 
negotiable instrument act (R. C. L. 73, Sec. 
46), which governs the case. The negotiable in¬ 
strument act in this regard is a codification of the 
common law. The creditor who has accepted 
it can recover on the accommodation note or 
check ( Pacific Bank v. Mitchell, 9 Met. 297; 
Thompson v. Shepherd, 12 Met. 311; Lowell v. 
Bickford, 201 Mass. 543) and the fact that the 
creditor knew that the note or check was given 
for the accommodation of the debtor is not a 
defense. ( Tucker v. Jenckes, 5 Allen 330; In¬ 
dian Head Nat. Bank v. Clark, 166 Mass. 27; 
Neal v. Scherber, 207 Mass. 323), for that is the 
purpose of the transaction * * 

At the time the defendant’s note was given to Don¬ 
aldson, the only enforceable claim which he held 
against Mr. Kiess was his note, which had been ac- 
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cepted in full satisfaction of the debt. Afterward 
Donaldson surrendered Mr. Kiess’s note in consid¬ 
eration for the defendant’s note. Manifestly the col¬ 
lection of Mr. Kiess’s note could not have been en¬ 
forced after it had been surrendered, and as set forth 
in defendant’s plea, the original indebtedness of Mr. 
Kiess was merged in his note, which had been ac¬ 
cepted “in full satisfaction of his debt.” Therefore - 
it necessarily follows that the defendant’s note was 
accepted in full payment of her husband’s note, Don¬ 
aldson having given up all right to hold Mr. Kiess 
on his original obligation. 

Sec. 36 of Title 22 of the Code defines the liability 
of an accommodation party as follows: 

“An accommodation party is one who has 
signed the instrument as maker, drawer, accep¬ 
tor, or endorser, without receiving value there¬ 
for, and for the purpose of lending his name to 
some other person. Such a person is liable on 
the instrument to a holder for value, notwith¬ 
standing such holder at the time of taking the 
instrument knew him to be only an accommoda¬ 
tion party.” 

As the authorities and the sections of the Code pre¬ 
viously set out clearly illustrate, value was given for 
the note made by the defendant for the accommoda¬ 
tion of her husband when the bank surrendered the 
husband’s note. Having become a party to the note 
sued upon prior to the surrender of the former note, 
it is obvious that the defendant is liable to the bank, 
a holder for value. 
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Nor is there any question which would warrant 
the submission of the case to the jury. The sole ques¬ 
tion is whether the substitution of the husband’s note 
for the note in question and the surrendering of the 
former note is a good consideration. Manifestly 
this is purely a question of law, and if the Court finds, 
as it did, that there was sufficient consideration for 
the note sued upon, there can be no question as to the 
defendant’s liability, which is fixed in no uncertain 
terms by Sec. 36 of Title 22 of the Code. 

Hence the court properly sustained the plaintiff’s 
motion for a directed verdict, there being no ques¬ 
tion of fact for the jury and plaintiff having made 
out a prima facie case not rebutted by the defend¬ 
ant’s proof. 

HI. The cases cited by the defendant. 

An examination of the cases set out by defendant 
reveals that none of them deals with the questions 
herein raised. It is of course true that the acceptance 
of a note is not necessarily payment of the original 
obligation. However, it does not follow from this 
that the substitution of one note for another is not 
sufficient consideration for the new obligation, and 
of course, as pointed out in Cl eve v. Craven Chemical 
Co., 18 F. (2d) 711, 712, cited by the defendant, if 
the substituted note is paid the original obligation is 
extinguished. 

However in this case there is no question as to 
whether or not the note of defendant was given in 
satisfaction of a prior debt, because the defendant in 
her plea makes the positive statement that the bank 
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accepted her husband’s note in full payment and satis¬ 
faction for the purchase of the securities and the evi¬ 
dence offered on behalf of the defendant was that her 
note was substituted for that of her husband. There¬ 
fore the note of the defendant must have been given 
in full payment and satisfaction of the indebtedness of 
her husband, which had been merged in his note and 
which was surrendered by Mr. Donaldson in return 
for her own note. 

The record in this case conclusively shows that 
there was a valuable consideration for the execution 
by the appellant of the note involved herein; that she 
failed to sustain her plea and there was a material 
variance between her plea and her proof. Further¬ 
more, there was no issue of fact involved and the only 
questions presented were those of law, which it was 
the duty of the court alone to decide. 

It is therefore respectfully submitted that the judg¬ 
ment of the lower court should be affirmed. 

SWAGAR SHERLEY 

Charles F. Wilson 
Henry B. Weaver, Jr. 

Attorneys for Appellee 






